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1.1 The complainant is Mr. Aref Mohammed Abdulkarim, a Sudanese national born on 
6 July 1980. He applied for asylum in Switzerland and his application was rejected. He 
claims that his deportation to Sudan by Switzerland would lead to a violation of article 3 of 
the Convention. The complainant is represented by counsel, Mr. Tarig Hassan. 


1.2 Pursuant to rule 114 of its rules of procedure, on 4 November 2015, the Committee 
requested the State party not to deport the complainant to Sudan while his complaint was 
being considered. On 9 November 2015, the State party informed the Committee that, in 
accordance with its established procedure, the Federal Office for Migration had requested 
the competent authority not to. take any steps to deport the complainant. He was thus 
assured that he could stay in Switzerland while his communication was being considered by 
the Committee and that the suspensive effect would not be removed. 


* 


Adopted by the Committee at its fifty-eighth session (25 July-12 August 2016). 

** The following members of the Committee participated in the examination of the communication: Ms. 
Essadia Belmir, Mr. Alessio Bruni, Ms. Felice Gaer, Mr. Abdelwahab Hani, Mr. Claude Heller 
Rouassant, Mr. Jens Modvig, Ms. Ana Racu, Mr. Sébastien Touzé and Mr. Kening Zhang. 
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1.3 On 16 February 2016, at the request of the State party, the Committee, acting 
through its Special Rapporteur on new communications and interim measures, decided to 
examine the admissibility of the communication separately from the merits. 


The facts as submitted by the complainant 


2.1. The complainant lived in Khartoum and studied at the Sudanese University of 
Science and Technology from 2005 to 2007. During his studies, he became a member of the 
Justice and Equality Movement-Sudan (JEM). On 20 June 2005, the complainant was 
arrested after having given a speech on human rights violations committed by the Sudanese 
Government. He was detained, interrogated and tortured for three days. After his release, he 
continued to organize meetings, give speeches and collect money for JEM. 


oP. In 2008, the complainant was arrested at his home and detained by the Sudanese 
authorities for three weeks. While in detention, the complainant received threats that he 
would be killed unless he ceased his political activities. Following his release, he was 
required to report to an office of the security services every Saturday. The complainant 
alleges that the authorities offered him money in exchange for information on JEM. When 
he refused to cooperate, he received further death threats. The complainant left Sudan at Ha: 
beginning of 2010 and entered Switzerland illegally on 25 July 2010. 


2.3. The complainant continued his political activities for JEM in Switzerland, 
participating in conferences, demonstrations and meetings of the organization. He took part 
in a conference of the Sudanese Revolutionary Front in Zurich, in Sudanese opposition 
meetings and in a meeting organized by the Centre for Humanitarian Dialogue, which took 
place on the premises of local radio station, Lora. He also published several statements on 
Facebook strongly critical of the Sudanese Government. He was appointed personal 
secretary to the president of JEM, Switzerland, on account of his activism. 


2.4 The complainant alleges that, as a supporter of JEM and an active member of its 
Swiss affiliate, he has a well-founded fear of being arrested and subjected to torture and 
other inhuman and degrading treatment if he were to return to Sudan. 


2.5 The complainant argues that he has exhausted all domestic remedies available to 
him, as, on 22 September 2015, the Federal Administrative Court dismissed his appeal 
against the rejection of his third application for asylum. The Court is the final national 
authority for asylum appeals. 


The complaint 


3.1 | The complainant argues that his deportation to Sudan would constitute a violation of 
article 3 of the Convention by the State party. He maintains that, if he were deported to 
Sudan, he would risk being subjected to torture or inhuman and degrading treatment. He 
argues that he risks being subjected to torture on account of his membership of JEM and his 
political activities in Sudan and in Switzerland. 


3.2 The complainant refers to the reports of Human Rights Watch! and Amnesty 
International’ on the way in which the Sudanese Government treats the members and 
presumed supporters of JEM, which includes the use of arbitrary arrest and torture. 


Human Rights Watch: Country Summary Sudan, January 2010, available at: 
http://www.hrw.org/sites/default/files/related_material/sudan_0.pdf. 

Amnesty International: Darfur crisis reaches Sudanese capital, 23 May 2008, available at: 
http://www.amnesty.org/en/news-and-updates/darfur-crisis-reaches-sudanese-capital-20080523. 
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The State party’s observations 


4.1. On 17 December 2015, the State party submitted observations on the admissibility 
of the communication. 


4.2 The State party notes that, on 26 July 2010, the complainant submitted an 
application for asylum. After having heard the complainant on two occasions, the former 
Federal Office for Migration (ODM), which is now known as the State Secretariat for 
Migration (SEM), dismissed the application out of hand, considering the complainant’s 
allegations to be unfounded (ODM decision of 13 September 2010). In a decision taken on 
27 September 2010, the Federal Administrative Court rejected the appeal lodged by the 
complainant against that decision. 


4.3, On 30 July 2014, the complainant submitted a second application for asylum to 
ODM. After a hearing on 26 September 2014, SEM rejected his. second application for 
asylum on 15 January 2015. SEM described the complainant’s account as improbable and 
pointed out that his statements were contradictory and that the contradictions in question 
related to important elements of his allegations. Furthermore, the political activities 
reportedly carried out by the complainant in Switzerland were not such as to draw the 
attention of the Sudanese authorities. 


44 On 16 February 2015, the complainant lodged an appeal with the Federal 
Administrative Court against the decision of SEM. On 19 February 2015, the presiding 
judge (a single judge) handed down a ruling rejecting his request for legal assistance, 
considering the appeal lodged by the complainant to have no chance of success, and invited 
the complainant to pay 1,200 Swiss Francs in advance to cover procedural fees, failing 
which his appeal would be declared inadmissible. As the complainant did not make the 
advance payment by the prescribed deadline, the Court declared the appeal inadmissible in 
a ruling handed down on 12 March 2015. Therefore, the complainant’s allegation that the 
Federal Administrative Court rejected his appeal does not reflect reality. 


4.5 On 16 July 2015, the complainant submitted a third application for asylum to ODM. 
In a decision taken on 11 August 2015, SEM informed the complainant that his application 
for asylum constituted a multiple application in the sense of article 111 (d) of the Asylum 
Act of 26 June 1998. Considering the requirements set out in article 111 (d) (3) of the 
Asylum Act not to have been met, SEM invited the complainant to pay 600 Swiss francs in 
advance, failing which his application would be declared inadmissible (SEM decision of 11 
August 2015). As the complainant did not make the advance payment by the prescribed 
deadline, SEM dismissed his third application for asylum out of hand (SEM decision of 3 
September 2015). 


4.6 On 11 September 2015, the complainant lodged an appeal with the Federal 
Administrative Court against the SEM decision of 3 September 2015 in which he asked for 
the decision to be overturned. In a ruling handed down on 22 September 2015, the Court 
rejected the complainant’s appeal, highlighting that it concerned only the SEM decision of 
3 September 2015 and that, in his appeal, the complainant had not requested that the SEM 
interim ruling of 11 August 2015, in which it was found that his third application for 
asylum had no chance of success, be overturned. In the absence of any appeal, the SEM 
decision of 11 August 2015 then became final and, thus, the appeal proceedings concerned 
only the question of whether SEM had correctly established that the applicant had not paid 
the fees in advance as requested. 


4.7 The State party argues that, in accordance with article 22 (5) (b), of the Convention, 
the Committee shall not consider any communications from an individual unless it has 
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ascertained that the individual has exhausted all available domestic remedies,’ and that this 
rule shall not apply where it has been established that the application of those remedies has 
been unreasonably prolonged, or that it is unlikely to bring the individual effective relief. 
The State party should have the opportunity to examine new elements of evidence before 
the matter is referred to the Committee in a communication under article 22 of the 
Convention.* In keeping with the Committee’s practice, the principle of exhaustion of 
domestic remedies also requires the complainant to have informed the competent national 
authorities of any new elements that occur after the definitive rejection of his application 
for asylum.” 


4.8 The State party argues that, according to the Committee, the alleged illusory nature 
of the remedy may, in general, be overlooked if the complainant “has furnished no evidence 
that such remedies would be unlikely to succeed”.° In its jurisprudence, the Committee 
observes that “in principle, it is not within the scope of the Committee’s competence to 
evaluate the prospects of success of domestic remedies, but only whether they are proper 
remedies for the determination of the author’s claims”.’ In keeping with the Committee’s 
practice, a remedy is shown not to be proper when it has no suspensive effect* or when the 
cost of the procedure is too high.” 


4.9 With reference to the complainant’s third application for asylum, the State party 


argues that the SEM decision of 11 August 2015 did not prejudge the decision on the merits. 


Firstly, if the fees had been paid in advance, SEM would have considered the application in 
detail and, secondly, the decision on the merits could have been appealed before the Federal 
Administrative Court. That fact notwithstanding, the complainant could have contested the 
interim ruling of 11 August 2015 together with the SEM decision to dismiss the application 
out of hand of 3 September 2015. However, the complainant only appealed the SEM 
decision of 3 September 2015. As the case file shows, the fees payable prevented the 
complainant from exhausting the remedy before the Court. 


4.10 The State party argues that this observation carries.even more weight in the light of 
the outcome of the complainant’s second application for asylum, in which the presiding 
judge (a single judge) handed down the Court’s interim ruling on 19 February 2015 
concerning the chances of success of the appeal and the fees payable in advance. In such a 
case, if the fees are paid, the judgment on the merits can be handed down by the single 
judge, provided that a second judge concurs (Asylum Act, art. 111 (e)). Failing such 
agreement, the judgment on the merits is handed down by a panel of three judges (Act of 17 
June 2005 on the Federal Administrative Court, art. 21 (1), in conjunction with the Asylum 
Act, art. 105). The Court’s interim ruling of 19 February 2015 did not prejudge the ruling 


* See communication No. 248/2004, 4.K. v. Switzerland, decision adopted on 8 May 2006, para. 7.2. 
* See communication No. 24/1995, 4.E. v. Switzerland, decision adopted on 8 May 1995, para. 4. 
> See communication No. 399/2009, F.M.-M. v. Switzerland, decision adopted on 26 May 2011, paras. 


6.3 and 6.5; communication No. 30/1995, P.M.P.K. v. Sweden, decision adopted on 20 November 
1995, para. 7; communication No. 35/1995, K.K.H. v. Canada, decision adopted on 22 November 
1995, para. 5; communication No. 93/1997, K.N. v. France, decision adopted on 18 November 1999, 
para. 6.3. 

See communication No. 42/1996, R.K. v. Canada, decision adopted on 20 November 1997, para 7.2; 
see also communication No. 32/1995, N.D. v. France, decision adopted on 20 November 1995, para. 
5; communication No. 45/1996, D. v. France, decision adopted on 10 November 1997, para. 6.2; 
communication No. 52/1996, R. v. France, decision adopted on 10 November 1997, para. 7.2; 
communication No. 86/1997, P.S. v. Canada, decision adopted on 18 November 1999, para. 6.3; and 
communication No. 95/1997, L.O. v. Canada, decision adopted on 19 May 2000, para. 6.5. 


” See communication No. 22/1995, M.A. v. Canada, decision adopted on 3 May 1995, para. 4. 
* See communication No. 63/1997, Josu Arkauz Arana v. France, decision adopted on 9 November 


1999, para. 6.1. 
See 4.E. v. Switzerland, as above, para. 3. 
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on the merits. Once again, the case file does not suggest either that the advance payment of 
fees requested prevented the complainant from exhausting this remedy or that the remedy 
would have been futile. 


4.11 The State party argues that the complainant has not exhausted all the domestic 
remedies available to him. In view of the foregoing, the State party invites the Committee 
to, primarily, declare the communication to be inadmissible owing to the failure to exhaust 
domestic remedies; or, alternatively, to set a new deadline if it nevertheless declares the 
communication admissible. 


The complainant’s comments on the State party’s observations 


5.1 On 7 January 2016, the complainant submitted that he did not agree with the 
conclusion of the State party that he had not exhausted all the domestic remedies available 
to him, in that he had not lodged an appeal against the interim ruling dated 11 August 2015, 
or requested the ruling to be overturned in his appeal against the ruling of 3 September 
2015. The complainant wishes to clarify that SEM, in its decision of 11 August 2015, stated 
that his application for asylum had no chance of success, which is why it requested him to 
pay 600 Swiss francs in advance before handing down a negative decision. In application of 
article 107'° of the Asylum Act, the interim ruling of 11 August 2015 cannot be appealed 
separately, as the decision on the advance payment of fees had to be appealed together with 
the final decision, which was only adopted on 3 September 2015. 


5.2 The complainant argues that, consequently, the interim ruling concerning the futility 
of his application for asylum and the payment of fees in advance could only be appealed in 
conjunction with the final decision. On 26 August 2015, the deadline for the payment of the 
fees, the complainant sent a letter to SEM requesting a review of the interim ruling 
concerning the futility of his third application for asylum. SEM rejected his request for a 
review. 


5.3. The complainant contested the ruling of 11 August 2015 by lodging an appeal with 
the Federal Administrative Court on 11 September 2015. He requested the suspension of 
the ruling of 11 August 2015, which had been negative on account of his failure to pay the 
fees in advance. In his appeal, the complainant firstly contested the assertion that his 
application for asylum had little chance of success and then highlighted the real risk of 
persecution and inhuman treatment that he would face if he were deported to Sudan. In the 
appeal that he lodged with the Court, the complainant set out all the reasons why the Swiss 
authorities should examine the merits of his application for asylum. 


5.4 The complainant argues that, according to the Committee’s jurisprudence, the State 
party must have the opportunity to examine all the evidence referred to in article 3 of the 
Convention against Torture before the complaint is considered by the Committee. '' 
Consequently, the Swiss authorities must have had the opportunity to examine new and 
significant evidence, namely the evidence of the political activities of the complainant 
within JEM. The complainant indicates that he had expressed his fear of persecution on 
account of his membership of and activities within JEM in his third application for asylum 
dated 16 July 2015 and in his request for a review of the interim ruling of 11 August 2015 
concerning the futility of his third application for asylum. In the appeal that he lodged with 
the Federal Administrative Court on 11 September 2015, the complainant highlighted the 
real risk of:inhuman and degrading treatment and, therefore, of persecution that he would 
face in Sudan. The complainant detailed his activities as a member of JEM: he had 
regularly attended JEM meetings and was a regular participant in public protests in 
different cities throughout Switzerland. 


'0 Article 107 of the Asylum Act is entitled: “Contestable interim rulings”. 
'' See F.M.-M. v. Switzerland, para. 6.5. 
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5.5 The complainant recalls that he had been arrested in Sudan and persecuted as a 
political opponent. In view of the dangers faced by persons opposing the State in Sudan, the 
complainant would be exposed to a real risk of torture, in violation of article 3 of the 
Convention. He argues that his deportation to Sudan would constitute a violation of article 
3 of the Convention. 


5.6 The complainant states that he transmitted all available evidence to SEM for it to 
rule on his application for asylum. However, finding his application to have no chance of 
success, SEM asked him to pay 600 Swiss francs in advance. 


5.7. The complainant has submitted three applications for asylum, all of which have been 
based on his activities within JEM. All three of his applications for asylum have been 
rejected. The individual appeals lodged by the complainant have also been rejected by the 
Federal Administrative Court. Consequently, the Swiss authorities have already ruled three 
times on the cruel, inhuman and degrading treatment that the complainant could be exposed 
to in Sudan. The complainant notes that account must be taken of the fact that, as an 
unsuccessful applicant for asylum, he is not entitled to work (Asylum Act, art. 43), that his 
only income therefore consists of emergency financial assistance of 5 Swiss francs per day. 
The complainant argues that he was not in a position to make the advance payment 
requested and that, consequently, he has exhausted all the domestic remedies available to 
him, rendering the present communication admissible. 


Issues and proceedings before the Committee 


Examination of admissibility 


6.1 Before considering any claims contained in a communication, the Committee must 
decide whether or not it is admissible under article 22 of the Convention. 


6.2 |The Committee has ascertained, as it is required to do under article 22 (5) (a) of the 
Convention, that the same matter has not been and is not being examined under another 
procedure of international investigation or settlement. 


6.3. The Committee takes note that the State party challenges the admissibility of the 
complaint for failure to exhaust domestic remedies. The State party asserts that, if the 
complainant had paid the fee for the procedure, the judge could have ruled on his 
application for review; and that, in the absence of such a payment, the application must be 
considered inadmissible. The Committee notes the complainant’s argument that he is 
experiencing financial hardship because he is not permitted to work and that he was 
consequently unable to pay the fee for the review procedure. The Committee considers that, 
given the complainant’s personal circumstances, it was unfair to oblige him to pay the sum 
of 1,200 Swiss francs in order for his last application for review to be admissible. This view 
is based on the fact that the complainant is not authorized to work within the State party’s 
territory and that the assistance that he receives amounts to only 5 Swiss francs per day. It 
therefore seems unreasonable to deny the complainant the possibility of applying for a 
review of his case on financial grounds considering his difficult financial circumstances. '” 
An appeal by the applicant to the Federal Administrative Court against the decision of SEM 
cannot therefore be considered accessible in the circumstances. The Committee therefore 
considers that the argument that the complaint is inadmissible for failure to exhaust 
domestic remedies does not stand in the present case and that it is not precluded from 
considering the communication under article 22 (5) (b) of the Convention. 


'? See communication No. 355/2008, C.M. v. Switzerland, decision adopted on 14 May 2010, para. 9.2. 
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6.4 With reference to article 22 (4) of the Convention and rule 113 of the Committee’s 
rules of procedure, the Committee finds no other obstacle to the admissibility of the 
complaint. 


ya The Committee therefore decides: 


(a) That the communication is admissible insofar as it raises issues with respect 
to article 3 of the Convention; 


(b) That the State party is requested to submit additional observations on the 
merits by 23 December 2016 at the latest; 


(c) That the State party’s observations shall be transmitted to the complainant, so 
that he may formulate comments in that respect; and 


(d) That this decision shall be communicated to the State party and to the 
complainant. 
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